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And doubtless American citation of French books has as weird an 
appearance to Frenchmen. One thing may be commented upon, and 
on this, adapting Lord Stowell's words, I should like to speak as 
diffidently as it becomes me to do — and that is very diffidently 
indeed. M. Lambert's style seems labored and difficult, and not 
quite in the fine French tradition of limpidity and gracefulness. 
That is unfortunate, because bad writing is one of the special vices 
of our law, and it is to French models that we have been enjoined 
to turn, and of French books that one would ordinarily use the 
words — nocturna versate manu, versate diurna. 

Max Rodin. 

The Problem of Proof. By Albert S. Osborn. Matthew 
Bender & Company, Incorporated, Albany, New York, 1922, pp. 
xxi, 526. 

This is a book by the distinguished author of "Questioned Docu- 
ments," written from the point of view of the experienced expert 
witness. It contains many valuable suggestions for the lawyer in 
preparing his case. The author discusses the use of photographs 
to show the facts and the preparation of photographs in sets so 
that each juryman may have a set with him as the expert makes his 
points. The importance of modern science in preparing the facts is 
emphasized : "The usual method followed makes it necessary to say 
that in studying the facts it is not sufficient to read only ancient 
legal opinions. In science, age does not add force to any state- 
ment, and every alleged authority is tested by the latest researches. 
It is a well established principle in the scientific world that any 
scientific work twenty-five years old, for that reason alone, may 
not be an authority, and when the law investigates or discusses 
scientific subjects accuracy demands that the rules of science be 
followed. A scientific investigation of anything relating to physi- 
cal facts is not properly completed by simply looking into some old 
law book and seeing what was said in some old opinion, written 
perhaps by an unscientific writer many years ago." (p. 12.) 

The problem in alleged forgeries is to determine how much and 
to what extent genuine writing will diverge from a certain type and 
to what extent will a forgery be likely to succeed and be likely to 
fail in embodying the essential characteristics of a genuine writing. 
In the proof of these matters and in the exposure of incompetent 
and crooked handwriting experts full specimens of examination and 
cross examination are given. The inability of many to recognize 
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variations in size is the thesis of a valuable chapter. "It is well 
understood that many observers are wholly unable to distinguish 
certain colors and many others are unable to recognize certain com- 
binations of sounds which are called tunes. In these fields it is as 
if one person possessed a forty per cent, ability, another seventy- 
five per cent., and another one hundred per cent. plus. It is com- 
mon knowledge that there are those who are said to be 'hard of 
hearing,' others who are near-sighted, and still others who are far- 
sighted, but it is not generally understood that there are those 
whose sense of sight, in recognizing likenesses or differences or 
slight variations in size, is of so low an order that they may be 
described as 'hard of seeing.' Many no doubt go through life and 
never know that others see certain things hetter than they do." 
The author ends this chapter by a quotation from Ruskin, "The 
more I think of it, I find this conclusion more impressed upon me, 
that the greatest thing a human soul ever does in this world is to 
see something .... Hundreds of people can talk for one who can 
think, but thousands can think for one who can see." 

The large experience of the author and his powers of discrim- 
ination prevent him from making the usual recommendations of 
superficial experts ; he is strongly of the opinion that experts should 
not necessarily be appointed by the courts and that they must be 
subject to cross-examination. Not only does the author give the 
lawyer valuable practical suggestions for the trial of a case but he 
holds up a mirror to the profession and raises disquieting doubts 
as to whether our practices can really be defended. He speaks of 
the embalming of errors in judicial opinions, "It is estimated that 
at least 175,000 pages of new matter are added each year! Think 
of any other profession printing its reference material and litera- 
ture in such a manner, in such a form, and in such a quantity ! It 
is not surprising that a recent compilation of laws required eight 
fine print pages with elaborate footnotes to legally define the word 
'and.' Nor is it surprising that legal reasoning is clogged with this 
mass of inconsequential stuff. 

"It is easy to understand what confusion there would be in the 
medical world if there was an authoritative, continuous mass of 
mixed printed matter on colds, catarrh, and cathartics, on boils, 
biliousness, and bloodletting, being printed all the time in order of 
dates, some of it erroneous, a great part of it unimportant, but all 
of it forced upon the attention of the doctor, who, with the aid of 
elaborate indexes, was obliged to go through and try to find what 
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might possibly have been said by someone about his particular kind 
of a case! Both he and the patient might die before his task was 
done." (p. 308.) 

On the basis of advocacy his observations are worthy of con- 
sideration: "In connection with some of these abuses, openly prac- 
ticed, a moral tone is exhibited which would be looked upon with 
scorn in any other field of human activity. Boasts are made of 
winning cases against the facts ! It is thought to be commendably 
clever to destroy the effect of honest adverse testimony and thus 
defeat the ends of justice. Crime is thus encouraged and fraud 
made profitable. This conduct, at least tacitly is often praised in 
discussions of the practice of law. This would be paralleled if a 
business man should be praised for his skill in cheating his neigh- 
bor across the way. As civilization advances this law practice, 
which openly defeats justice, will come to be looked upon with the 
scorn that it deserves." 

One trait which is perhaps not peculiar to lawyers is the magni- 
fication of the doubt. How many times have we seen a medical 
man enlarge on a logical possibility where there was not one chance 
in ten thousand of its occurrence in a particular case; yet it is 
played up to raise a reasonable doubt? With the lawyer this is 
especially conspicuous. If some witness, crooked, mistaken or 
prejudiced is willing to swear to the genuineness of a writing, a 
lawyer will take the case, and if the jury, swayed by similar motives, 
will find that way the trial judge and the Appellate Court will sus- 
tain the verdict on a conflict of evidence although scientific proof, 
if they would but look, demonstrates conclusively the forgery. 

It is not only the lawyer who comes in for deserved criticism, 
but other professions, including the architect. The glorified baths 
in marble, with high ceilings and dim light which the architects 
have inflicted upon the public justify the severest strictures of the 
author, and when one stops to think of it how many court rooms 
have been designed with the slightest attention to the fundamental 
requirements of freedom from noise, acoustic arrangement and con- 
venient location of judge, juries and witnesses, light, provision for 
charts, blackboards and other material for the presentation of the 
case? 

The had opinion of experts is due in large part to the number 
of bad experts. The author is aware of this and pays his respects 
to charlatans: "One super-expert in the West in formal testimony 
in court undertakes to give the exact proportion of the mixed 
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nationality of a child by the examination of a tiny particle of blood, 
and one nearer the Atlantic, not to be outdone, undertakes to give 
an expert opinion, based upon a mere superficial examination of a 
letter-press copy of an agreement on flimsy paper, that the docu- 
ment is 'just about' twenty-one years old, and also, that the metal 
eyelets in the document have been in the papers for 'at least' the 
same length of time." (p. 333.) The author does not, however, 
realize sufficiently the state of affairs in many places where the only 
persons testifying as experts are either incompetent or crooked. 
There are, however, clear signs that a better time is at hand. 
Experts are being developed with a reputation for competency and 
probity. Judges are listening to them. (In the Matter of the Es- 
tate of Nelson, 39 California Appellate Decisions, 318.) Above all, 
lawyers are consulting them in advance, taking their advice and 
refusing to make themselves parties to the successful consummation 
of crime. 

A. M. Kidd. 



